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Public Rights of Way and Commons 
Registration in Powys
Planning, Taxi Licensing and Rights of Way 
Committee Overview 

Roles and issues

Role of the Committee

• Quasi-Judicial role in determining:
• Definitive Map Modification Order (DMMO) 

applications;
• Village Green applications.
• Variations of Rights of Common.

• Determining controversial or contested Public 
Path Orders (PPOs.)

• Support officers in providing advice & 
information.

What is a Public Right of Way?

‘…a right of way of which all members of the 
public have a right of passage’.

National Parks & Access to the Countryside Act 1949

• Footpath 

• Bridleway

• Restricted Byway

• Byway Open-to-All Traffic (BOAT)
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The Definitive Map & Statement

Annotated Maps & written Statements 
showing route and description of each public 

right of way

Over 300 A1-size Map sheets
Covering Brecknockshire, Radnorshire, 
Montgomeryshire, parts of former Clwyd, 

Neath & Port Talbot, Carmarthenshire . . . . 

Definitive Map & Statement

1932  Rights of Way Act

1949  National Parks & Access to the  
Countryside Act  (NPACA 1949)

1968  Countryside Act

1981  Wildlife & Countryside Act

A Short History of the Definitive 
Map & Statement



31/05/2017

3

Who created the Definitive Map?

Following the 1949 Act  . . . .

• Parish Council or Parish Meeting
• Maps & written details sent to Shire 

Councils
• Publication and scrutiny in three stages
• Highly variable information & checking
• Landowners not directly informed

Public Rights of Way in Powys

How is the Definitive Map kept up-
to-date and accurate?

Continuous Review . . . .

Looking Back . . .                   Looking Forwar d . . .

Definitive Map 
Modification Orders

• Statutory duty

• Facts & Evidence

• Historic in nature

• Quasi-judicial role

Public Path Orders

• Discretionary power

• Desirability

• Looking Forward

• Managing the network
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Public Rights of Way in Powys

Can the Definitive Map be changed 
to suit modern requirements?

Changing the Definitive Map

Individual rights of way can be legally changed by  . . . .
• Diversion,  extinguishment and  creation Orders, or 

creation agreements

BUT . . .
• There are legal tests to satisfy. 

• The process is highly democratic and open to 
challenge.

• The process has a cost attached and compensation 
may be payable.

• The whole process can take some time to complete.

Public Rights of Way in Powys

Public Path Orders
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Public Path Orders

• Applications for path changes can come from 
landowners, developers or County Council.

• Around 170 applications currently on file. 

Typical orders include  . . .

• Farmyard diversions
• Linking up minor gaps in the network
• Diversions out of gardens, quarries, golf courses
• To allow development to take place
• Improve local access as part of a local scheme

Procedure for Path Orders

Receive application 
and make site visit

Informal ‘pre-Order’ consultation

Committee decision
Make Order and advertise 

for formal objection

Reject application

Carry out works 
and confirm Order

Committee decision

Abandon Order
Submit Order to 

Planning Inspectorate

Reject Order

NO OBJECTIONS

NO OBJECTIONSOBJECTIONS

OBJECTIONS

Procedure for Path Orders

Orders following the same basic rules  . . .

• Site Visit & initial assessment
• Informal consultation of draft proposal
• Local County Councillors to respond
• Assessment of results & amendment if 

needed
• Then . . . 
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Procedure for Path Orders

If no adverse comments 
received -

• Officer delegated powers to 
prepare & publish legal notices 
in local press & on site.

• If no objections made, order is 
‘confirmed’.

• Works undertaken on new path 
(if any).

• Second ‘confirmation’ notice in 
press & on site.

If adverse comments received –

• Re-assessment of proposals. 

• If comments are reasonable, 
seek further dialogue with 
applicant.

• Possible amendments and re-
consult if quite different.

• If proposal remains controversial 
then site visit &/or determination 
by PTLRoW Committee. This 
can involve walking the whole 
proposal!

Procedure for Path Orders

If objections are received to Legal notice  . . .

• Efforts are normally made to seek further clarification of the 
objection & withdrawal.

• With Committee approval, file sent to Planning Inspectorate, who 
act on behalf of the Welsh Government in determining cases.

Planning Inspectorate may then:

• Hold a Hearing to informally seek resolution.
• Examine the case through Written Representations from both 

sides & make a determination.  
• Hold a Public Inquiry with an Inspector & make a formal 

determination.

Examples of typical Diversions
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Policies and protocols

• Delegated authority arrangements: Officer 
determination of unopposed cases;

• Protocol for members of the public wishing to 
speak at Committee meetings;

• Policy for the charges made;

• Working practice for prioritisation of casework.

Definitive Map Modification Orders

Definitive Map Modification    
Orders (DMMOs)

Section 53 of the Wildlife & Countryside Act, 1981

Correct errors on the Definitive Map & Statement

• Omission of paths   (addition)
• Incorrectly recorded status   (upgrading or downgrading)
• Paths recorded in error   (deletion)
• Incorrectly recorded details in the Definitive Statement
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Initiation of DMMO process

A DMMO may originate from an external application 
submitted by anyone, such as  . . . 

• Individuals
• Community & Town Councils
• User groups e.g. the Ramblers Association or British 

Horse Society.

A DMMO may arise from evidence of error ‘discovered’ 
by the Authority itself in the course of its’ work             
(Discovery of Evidence) e.g.  anomalies in the record

(i)  ADDITION
proven by:

(a) Deemed (or presumed) dedication of public rights 
through public usage (user evidence)

- origin in Rights of Way Act 1932

- now under the provisions of S.31 of 
the Highways Act 1980

(b)  Discovery of evidence

(A) Deemed (or presumed) dedication 
of public rights

20-year period of use of a way by the public can, 
under certain circumstances, give rise to 
‘presumption of dedication’ of a path by the 
landowner.
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- Date of challenge to public use triggers a retrospective 20-year 
period.

- Use must not be through illegal acts.

- Use must be by public “as of right” (without secrecy, force or  
permission).

- Use must be without “effective” interruption during the 20-year 
period.

(A) Deemed (or presumed) dedication 
of public rights

Deemed Dedication may be negated by the 
landowner if “sufficient” evidence of non-intention  
to dedicate is shown within the 20-year period. 

The House of Lords ‘Law Lords’ in 2007
decided that  . . . 

“the evidence of non-intention to dedicate on the 
part of a landowner must be “overt and 
contemporaneous”

that PROW not shown on DMS “subsists or is 
reasonably alleged to subsist”

Normally proven by strong historical documentary 
evidence – maps, local authority records, etc – and 
possibly some user evidence

(B)  Discovery of Evidence 
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(ii) Status or Alignment Error

Proven by:

(a) User evidence &/or historical documents 

(a) Documentary evidence and witness statements

(iii)  Deletion

Applications require . . .

• cogent & relevant documentary evidence. 

• witness statements.

Public Rights of Way in Powys

Planning, Taxi Licensing and 
Rights of Way Committee role 
in Determining DMMOs



31/05/2017

11

The Committee Decision

• The Committee is asked to decide whether or not a legal 
Order (Definitive Map Modification Order) should be 
made.

• Committee sits as regulatory body  - in a “Quasi-judicial” 
capacity

• Based solely on objective view of evidence

• Must have no political bias

• Must disregard issues of desirability 

The Committee Decision

• Must disregard issues of cost or maintenance

• On a balance of probability

• Local member must not take part in proceedings

• If Local Member is on the Committee, they must not 
influence or take part in any proceedings to determine 
the case. 

After the Committee Decision
Decision to make a DMMO

• Prepare & publish legal 
notice in local press & on 
site.

• If no objections made, 
order is ‘confirmed’.

• Second ‘confirmation’ 
notice in press & on site.

Decision not to make a 

DMMO

• Opportunity for ‘appeal’ to 
Planning Inspectorate 
(PINS.) 

• PINS decide whether or 
not to require Council to 
make DMMO.
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After the Committee Decision
If objections are received to Legal notice  . . .

• Efforts are normally made to seek further clarification 
of the objection & withdrawal.

• File sent to the Planning Inspectorate (PINS) who 
determine on behalf of the Welsh Government.

The Planning Inspectorate may:

• Hold a Hearing to informally seek resolution.

• Examine the case through Written Representations 
from both sides & make a determination.  

• Hold a Public Inquiry with an Inspector & make a 
formal determination.

Policies and protocols related to 
DMMOs:

• Statement of Priorities for determining 
applications;

• Protocol for public speaking at Committee 
meetings (no public speaking permitted for 
DMMO applications.)

Commons Registration

Our role and responsibilities
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Commons Registration Authorities

• Commons Registration Act 1965
• CRAs were appointed to establish definitive 

registers of ‘Common Land’ & of ‘Town or Village 
Greens’

• Record details of rights of common 

• Commons Act 2006
• Part 1 provides for the 1965 Act registers to be 

updated
• Rectify certain mistakes & omissions

Commons Act 2006

• Royal Assent in July 2006
• Implementation by Welsh Government started in 

September 2007:
• Section 15 – Registration of ‘new’ village greens
• Section 45 – LA powers over ‘unclaimed’ land

• Continued in April 2012:
• Sections 16 & 17 – Deregistration & Exchange
• Sections 38 to 41 – Protection of common land

Our Responsibilities

• Keep the statutory registers open for public inspection
• Provide certified copies and extracts [100 per year]
• Carry out legal searches [600 per year]
• Carry out amendments [70 per year]
• Provide information about land or rights [140 per year]
• Register ‘new’ village greens
• Advise on new legislation
• Advise & seek enforcement over unlawful fencing or 

encroachment
• Advise on disputes
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Some facts and figures: 

• 274 common land register units
• Area of 291 sq miles [40% of Wales]
• 35 registered village greens
• Management of 300 A1 Register Maps
• Registers hold details of 9,000 rights
• 1,300 ha ‘unclaimed’ common land
• We receive and make 907 telephone calls; 

receive 223 pieces of mail; receive 300 
emails; have 100 visitors per year

Planning, Taxi Licensing and Rights of Way 
Committee

• Committee currently has a Quasi-Judicial role in 
determining …

• Village Green Applications
• Variations of Rights of Common
• Registration / deregistration of land (NB. WG Order 

or statutory disposition e.g. CPO.)

• Some new duties under Part 1 of the Commons Act 
2006 
• May be determined by Committee or delegated to 

Officers

What is Common Land?

• For registration purposes, the definition given in 
Section 22 of the 1965 Act is:
• Land subject to rights of common
• Waste land of the manor not subject to rights of 

common

• Most common land in Powys is subject to rights of 
common

• Mainly in private ownership [Estates, the NT, CCW or 
Individuals]
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What is a Town or Village Green?

• For registration purposes, the definition given in 
Section 22 of the 1965 Act was:
• Land allotted by or under any Act for ‘exercise or 

recreation’ [Class 1]
• Land with a customary right to indulge in lawful 

sports or pastimes [Class 2]
• Land used by the inhabitants of any locality for such 

sports and pastimes, as of right for not less than 
twenty years [Class 3]
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Registration of ‘new’ greens

• Applications are made under Section 15, Commons 
Act 2006

• Application form & guidance notes produced by Welsh 
Government

• Any person can apply using a ‘Form 44’
• Use of the land must satisfy the ‘tests’
• Application determined by the Commons Registration 

Authority
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Section 15(2) - Definition

(a) “a significant number of the inhabitants of any locality 
or of any neighbourhood within a locality have 
indulged as of right in lawful sports and pastimes on 
the land for a period of at least 20 years;
and

(b) they continue to do so at the time of the application”

Sections 15(3) & (4)

• In certain circumstances, applications can still be 
made even if recreational use ‘as of right’ has 
ceased:

• S15(3) A period of grace – must apply within 2 
years if recreational use ended after the 6th

September 2007
• S15(4) A temporary period of grace – must apply 

within 5 years if use ended before the 6th

September 2007
• Ended on 6 th September 2012

S 15(8): Voluntary Registration

• A new procedure that allows a landowner to apply to 
voluntarily register land which he/she owns as a town 
or village green
• No need for a period of ‘qualifying use’
• Does not have to meet any of the tests required for 

Section 15 (2)

• Why apply to register the land?
• Protects the land against development
• Preserves the land as open land available for 

recreation 
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Commons Registration

Determination of applications to 
register ‘new’ town or village greens

Test for the registration of ‘new’ greens

• a significant number of the inhabitants …

• of any locality …

• or of any neighbourhood within a locality …

• have indulged as of right …

“without force, without secrecy, without permission”

Test for the registration of ‘new’ greens

• in lawful sports and pastimes …

• on the land …

• for a period of at least 20 years …

• and they continue to do so at the time of application or 
…

• meet the ‘period of grace’ test
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The Role of the Committee

• To consider all the facts of the case
• To focus on the legal issues
• To decide whether, on the balance of probabilities…

Is the application well founded in law?
• A revised policy for the registration of ‘new’ greens was 

approved by Scrutiny and Board in 2008

Revised TVG Policy & Procedure 

• Uncontested applications: determination by 
Committee without a Hearing

• Contested applications: determination by Committee 
at a Hearing [two or three days ]

• Before the Hearing: 
• 28 days: List of witnesses/objectors and their 

signed, written statements
• 14 days: Case summaries and legal references
• 14 days: Publish a Notice in the local press & on 

site
• Committee make an unaccompanied site visit

The Registration Process

Application
made to
Powys CC
on Form 44

Powys CC
checks to
see if  the
application
is duly made

Meets
all the
criteria

?

Powys CC
advertise the
making of the
application via
Form 45

Yes

Powys CC
requests more
information

No
Any

more
?

Close
file

No

Yes

Objection(s)
received

Send copies
to Applicant
for comment

Allow
at least
6 weeks
for receipt
of written
objectionsPowys CC may

consider the 
Application at a
Hearing before the
PTLRoW
Committee or may
decide to refer the 
matter to an
Independent
Inspector

Allow
at 
least
21 
days

No

Accepted ?

Enter details
in register of 
Town or Village
Greens

Yes

Allow
28 days
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Section 15 Applications

The Tests for Registration of New 
Greens

Section 15(2) – Test 1

“A significant number …
“Significant” does not have to mean 
considerable or substantial. What matters is 
that the number of people using the land in 
question has to be sufficient to indicate that 
their use of the land signifies that it is general 
use by the local community for informal 
recreation rather than occasional use by 
individuals as trespassers.”

Section 15(2) – Test 2

• … of the inhabitants of any locality …
• “Locality” has a specific legal meaning. It cannot be 

just any area of land which an applicant chooses to 
mark on a plan.

• It must be an area of land known to and recognised 
by the courts, such as a borough, parish (or other 
local government unit) or manor.

• An ecclesiastical parish can be a locality
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Section 15(2) – Test 3

• … or of any neighbourhood within a locality…
• A neighbourhood need not be a recognised 

administrative unit.
• A housing estate can be a neighbourhood but it 

cannot be any arbitrary area drawn on a map; there 
must be a degree of cohesiveness

• A neighbourhood does not have to be within a 
single locality

Section 15(2) – Test 4

• … indulged as of right …
• The phrase “as of right” has a particular legal 

meaning and simply means that the use must be 
made openly, without force, without secrecy and 
without permission .

• User is “by force” if access has been obtained by 
climbing over fences or gates or by ignoring 
notices that prohibit entry

• Permission can be expressed orally or in writing 
or by notices which permit a temporary right to 
use the land

Section 15(2) – Test 5

• … in lawful sports and pastimes …
• “lawful sports and pastimes” include informal 

recreational activities such as walking, walking with 
dogs and children playing

• It does not include walking of such a character as 
would give rise to a presumption of a right of way
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Section 15(2) – Test 6

• … on the land …
• Can it be shown that all the land has been used for 

recreational purposes
• Different parts of the land can be used for different 

purposes
• There is no need to show that every square inch of the 

land has been used
• Not all the land has to be accessible all of the time

Section 15(2) – Test 7

• … for a period of at least 20 years …
• Section 15(2) makes it plain that the 20 year period 

is the 20 years ending immediately before the 
Application is made

• All the evidence taken together must show 
recreational use by local inhabitants for 20 years

Section 15(3): Introduces …

• A ‘period of grace’ that enables land to be registered 
even if qualifying use has ceased

• The application must be made within 2 years
• All the tests remain the same as required in Section 

15(2) except … 
• Any 20-year period …

• ending before the date of the application; and
• after the 6th September 2007
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S 15(4): Transitional period

• Temporary 5-year ‘period of grace’
• To enable applications to be made even after the 

local inhabitants have  to use the land … but only 
if:

• User ceased before the 6th September 2007
• An application is made within 5 years

i.e. before 6th September 2012


